
STATE OF MICHIGA.t~

BEFORE TH:I;: ~,iICHIGAN PUBLIC SERV1CE COM1vfISSION

In the Matter of the Application of )
A.\1ERITECH COM:MUN1CAnONS, ~C.)
for a License to Provide Basic )
Local Exchange Service to Arneritech )
Michigan and GTE North, Inc, )
Exchanges in :Michigan )

)

Case No, U-IIOS3

REPLY BRIEF
OF TCG DETROIT, INC.

CLARK fill.L P. L. C.

Roderick S, Coy (P 12290)
Stewart A Binke (P47149)
'200 N, Capitol Ave., Ste. 600
Lansing, Nfl 48933
(517) 484-4481

Douglas W, Trabaris
233 S, Wacker Dr, Ste. 2100
Chicago, II... 60606
(312) 705-9829

Dated: June 24, 1996



STATE OF MICHlGA.t~

BEFORE THE ~f1CillGAN PUBLIC SERVICE CON1NflSSION

In the Matter of the Application of )
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)

Case No. U-11 053

REPLY BRIEF
OF TCG DETROIT. INC.

Pursuant to the hearing schedule established by the A.dministrative Law Judge in this

proceeding, TCG Detroit, Inc. ("TCG") replies to the Initial Brief submitted by :-\..meritecn

Communications, Inc. ("Ameritech Communications"). In this Reply Brief, TCG responds to certain

of the assertions and arguments raised by Arneritech Communications in its Initial Brief. The fact that

TCG does not provide a response in this Reply Brief to each and every asseI1ion or argument raised

by Arneritech Communications must not be construed to mean that TCG supports or agrees \J.,ith such

assertion or argument or that it is waiving its objections or positions on the issues addressed by such

assertion or argument. This Reply Brief must be read in conjunction and in concert with TCG's

Initial Brief submitted on June 17, 1996 in this case.

ARGUMENT

1. A:\lERITECH'S APPLICATION FOR A LICE~SE TO PROVIDE BASIC LOCAL
EXCHANGE SERVICE IS REALLY INTENDED TO ACT AS A VEHICLE Dl
WHICH TO CIRCUMy'"E~T COMPETITIVE SAFEGUARDS L'1"" PRO\1.DING
DiTERLATA LONG DISTANCE SERVICE



Throughout its Initial Brief in this case, Ameritech Communications repeatedly asserts that

the purpose of its application for a license to provide basic local exchange service is to be able to

provide customers with "one-stop shopping," so as to offer "integrated packages" ofloca] exchange

and interLATA long distance phone services once Ameritech Communications is able to obtain

"appropriate approvals." ACI Brief. pp i, 9, 12, 23, and -Ii. However, the record e'v;dence in this

case demonstrates thac Ameritech' s real objective in seeking a license in this case is to allow it,

through the guise of a license for basic local exchange, to circumvent competitive safeguards for

affiliates of incumbent monopoly Regional Bell Operating Companies in connection with the provision

of interLATA long distance sef¥ice.

Ameritech goes to great pains in its direct presentation and in its Initial Brief in this case to

convince the Commission that the creation of Ameritech Communications and its anticipate;d

corporate and operating relationship with its parent, Ameritech Corporation, and with i:s affiiiate,

Ameritech ;\fichigan, are intended to comply \vith the statutory competitive require:nents and

safeguards embodied in the federal Telecommunications Act of 1996 ("FTA") and the :"'fichigan

Telecommunications Act of 1995 ("\fTA"). See, 3 Tr 277: -I Tr 55-1-556: ACI Brief, pp :, 5, 27,

-15, -18. 50 and 5-1. Apparently, .-\meritech intends to have it shown that, through the granting of a

license by the Commission in this case, it will have complied with the competitive safegeards of the

FTA so as to facilitate its emry into the provision of interLATA long distar.(:e service.

Cross-exarrlination of Ameritech Communications' vvitnesses revealed its true objectives \vith respect

to its request for a license in this case, however. During cross-examination of .-\meritecJ' 5 witness

David Teece, it became abundantlv clear that I'\.rneritech Communications' overarcrunQ interest is. -



entry into and competing in the incerLATA long distance market. For example, Dr. Teece testified

repeatedly that Ameritech Communications' interest in the provision of local exchange ;s ancillary

to its real business focus of competing with AT&T, ~fCI and Sprint in the long distance ::larket. 1

\Vhen asked a series of questions about whether Arneritech Communications, as Arneritech

.\.-fichigan's "competitor" in the local exchange market, may have access to information on Ameritech

}Vfichigan's network., Arneritech's \\itness Teece revealed Ameritech Communications' real objectives

in this case:

Q. You would agree, also, that ACI since it's competing with
Arneritech ?viichigan for at least some business also should not
have ac:ess to certain information; correct?

A. Well, from ACl's competitors like AT&T and Sprint and
Mel. Yes.

Q. No. No. No. I'm talking about Arneritech Nlichigan
information.

A. Yes. But remember -- I meaI'!, this is a point 1 made last time.
The fact that ACT and Ameritech are competitors is
purelY ancillarY to the fact that ACT is trYing to go and
compete against AT&T. I think it's more proper from an
economic point of view to see ACI as primarily a purchaser
from .A.rneritech. So it's more a buyer-supplier relationship
rather than a competitive one. That just sort of is ancillarv
fallout to the fact that they' re trYing to design a business
model that will enable them to go compete against AT&T.
~ICI. Sarint and the other long distance c:lrriers.

1In its Initial Brief, TCG cited to numerous references in this record at which .-\meritech
Communications revealed its true underlying objectives with respect to its obtaining a iicense to
provide basic local exchange 5e:"\ice in this case. Se~ TCG Brief pp -+-J O. Therefore, TeG does not
believe it is necessary to recite all of these references. However, TCG believes that restating certain
portions of this testimony is useful in demonstrating just how transparent are .~7.eritech

Communications' true objectives \vith respect to its ·application.



Q. And so the focus of the Commission should be on setting up
an entity that can compete against AT&T; correct')

A. I'm not saying precisely that. I'm saying to understand why
the certification is important. I think yOU have to recognize
wh:lt the fundamental strategic thrust here is. and that's
to go compete in the long distance market. Now, I mean,
there's lots of things the Commission has to consider, but if it
doesn't do so in that context I think it would be hard to

understand \\ihat' s really going on here.

6 Tr 1088-1089 (Emphasis added). When asked questions about the possibility of discrirrtination by

!~.meritech in favor of its affiliate, Dr. Teece again reiterated Amentech's true objectives '.vith respect

to its application for a license in this case:

Q. And so your -- it's your position that Ameritech basically v·...ill
never violate the discrimination rules or --

A. Well, no, not necessarily, although I would hope that would
be the case. There's all kinds of penalties, and, as I said
before, there is the -- the larger environment here is one
where Ameritech is trYing hard to get permission to
compete in long distance. and if there's a Iitanv of
evidence that they have not been in compliance. they
won't be able to get what they're trulv after.

6 Tr 1096 (Emphasis added).

\Vhi.1e proclaiming in its application, and through the direct written testimony ori:s ..;~:;-:esses,

that it desires to provide basic local exchange ser·... ice to customers, Alneritech ComiT.t.:ruc2.!ions

v.itnesses again revealed during cross-examination just how disingenuous these purpo~e: intentions

are. For example, .AJnentech witness M. Ryan Julian testified that he could not state \;hether

.-\rneritech Communications would continue to exist if Arneritech decided to establish another affiliate

which might provide long distance ser.:ice only, or if Ameritech :\-fichigan were to enter t:-:e long
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distance market after the three year minimum period under FCC rules expired and were to offer "one

stop shopping." -I Tr 601-603. In addition, in response to a question about the possibility of duplicate

costs resulting from Ameritech employees working for A.meritech Communications and .\me:1tech

lvIichigan, .A..meritech witness Teece stated:

\Vell, I wouldn't expect duplication of that kind. And if ACT did
have the permission to enter the local -- had local certification
before it had permission to go long dist:mce. it's not necessarilv
going to spend monev for the sake of it. I mean. it's going to. as
I understand it. prepare to compete in the long distance market.

6 Tr 1109 (Emphasis added). In other words, Ameritech Communications would not invest in basic

local exchange in the absence of authority for the provision of inteiL-\TA long distance serv'ice;

instead it would wait to invest in creer to compete in the long distance market. As can be seen, the

record in this case clearly shows that .A..meritech's overarching interests tn establishing A.rneritech

Communications and seeking a license in this proceeding is to compete in the long distance market,

not to provide basic local exchange service, and, contrary to Ameritech's assertions, not to offer

customers "one stop shopping" capabilities. Apparently, Ameritech hopes that Commission 2.~provai

of its license in this case would legitimize its purported plan to comply with statutory cor:-:petitive

safeguards. Therefore, the Corr.rr.ission should be extremely skeptical in evaluating :;'.:neritec~

Communications' application in this case. TCG submits that in carefully evaluating the evidence in

this case, and by looking thrOUgJl Atr.eritech Communications' proffered assertions that it ",,'ishes to

provide local exchange service and/or "one srop shopping," the Commission \-vill understand, as Dr

Teece stated, what Ameritec~ is "truly after"! in this case, that is to compete in the long distance

sef\'ice market.

=6 Tr 1096.
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II. Al"IERITECH CO:\'L\tfL1'ilCATIONS' STATED ASSUR.\NCES OF CONDUCTING
ARMS-LENGTH TR.\~SACTIONS\VITH ITS AFFlLIATES ARE INCREDIBLE·
GrVEN THAT HERETOFORE IT HAS FAILED TO DO SO WITH RESPECT TO
ITS PARENT A:\IERITECH CORPOR-\TION

Throughout its Initial Brief, Ameritech Communications repeatedly asserts that all

transactions v.ith the Arneritech :iv1ichigan will be conducted on an arm's length basis and that al1 such

transactions shall be reduced to ViTIting and available for public inspection. ACJ Brief, pp 10, 26, -10,

-16 and 50. Ameritech Communications' assertions are incredible given the irrefutable e'yidence in

the record in this case. Ameritech Communications' Vice-President of Finance and Adrnirjst:-ation,

Patrick Earley, testified that :~rneritech Corporation has to date alr~ady "loaned" to .A..meritech

Corrununications approximately 590 million to prepare for operations. -I Tr -1-19. Over 95% of this

amount has been in the fonn of unsecured debt, and such transactions have not been reduced to

a written agreement, in which the terms and conditions of the transaction are specified. -/ Tr -155.

Despite being Ameritech Communications' Vi.ce President of Finance and Administration. \1r. Earley

could not identify what the terms of the loan are nor the period in which Arneritech Communications

is to pay back Ameritech. -I Tr -156. TCG witness Dr. Paul Teske correctly characterizes this

transaction as a gift as opposed to a bona fide loan. -I Tr 913. Mr. Earlev also could not icemifv vv'hat
" -

portions of this 590 million were for direct versus indirect costs, ../ Tr -126, nor the pe:-::e~:::.ges fer

long distance services versus local exchange serv:.::es, -I Tr -1-10--1-11, nor the amount Wr:;::~l has been

invested in :"'1.ichigan. -I Tr -1-19.

How can this Commission :ake Ameritech Communications at its word that :~ansac:ions

between it and its affiliate Ameritech ~Echigan wiil be at arm's ler.gth and reduced te ......:-itingwhen

it has already obtained approximately S90 mdlion from its parent Ameritech Corpor3.tion without
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providing any security and without reducing that transaction to writing? Furthennore, how can this

Commission accept Ameritech Communications representation that it intends to make public the

records of these transactions, when it failed to provide with its aoplication in this case documentation

and information, such as annual tnancial statements or balance sheets, which might help to identifj

the nature of these transactions? So far, Ameritech's behavior belies its stated intentions. Based

on this history and the lack of information presented by Ameritech Communications in this

proceeding, it is clear that the relationship between Arneritech Communications and its affiliates is

fraught 'With dangers of cross-subsidization and discriminat:on ag?:nst unaffdiated compet:tors and

thus the Commission should reject ..\ ..rneritec;-; Communications' request for a license.

ill. A:\lERITECH COi.\I:\llJ?"ICATIONS' REFERENCE TO EXTR-\ RECORD
Il'iFOlli"lATION ~ ITS BRIEF IS ThfPROPER A?"D SHOCLD BE STRICKEN

On page 22 of its Initial Brief, in connection with its discussion of the emerging com?etition

in the basic local exchange, intraLATA toll, interLATA long distance and other telecommunications

service markets, Ameritech Communications refers to (and attaches to its Brief as "e\ide:1ce") an

article pubiished in the Wall Street ]cuma], '..vhich purports to describe the business st~ategies

emisioned by AT&T in competing in :hese markets. TCG submits that A.meritech ComJ.':urUcatjons'

reference to this material is impro~er

under both the ~1ichigan Administrative Procedures Act C~fAPA") and the CJiT'u'TIission' s

Rules of Practice and Procedure, Such extra-record evidence cannot be considered in the

Commission's detennination of this case. Section 76 of the ~L-\PA states in pertinent part:

Evidence in a contested case, induding records and documents in
possession of any agency of which it desires to avail itselt~ shail be
offered and made 3. Dan of the record Other f3.c~ual information or



evidence shall not be considered in determination of the case, except
as permitted under section 77 3

(Emphasis added).

The Commission's Rules of Practice and Procedure provides a similar requirement. Rule 325(2) of

the Commission's Rules states in pertinent part:

Evidence, including records and documents in the possession of the
commission, that a partv desires or intends to rely on shall be offered
and made a Dart of the record in the proceeding and other factual
irJonnation or evidence shall not be considered in the determination
of the case, except as othervv'ise permitted by law.

R 460. J7325. (Emphasis added). nus article is hearsay evidence, it was not made a part of the official

record in this proceeding and it \-vas not subject to cross-examination. It is therefore improper fOi

A.meritech Communications to refer to this material and the Comrr.ission cannot give it ali}

consideration in the determination of whether to gnnt Ameritech Communications a license in this
~ ,

case. Thus, the referenced material should be stricken from its brief

3Se--..-:ion 77 allows an agency in a contested case to take official notice of judicially cogrl.iz:lble
facts, and may take notice of general, technical or scientific facts \vithin the agency's specialized
knowledge. Gv1CL 24.277) Neither of these situations exist here.

s



WHEREFORE, for the foregoing reasons and for the reasons set forth in its Initial Brief, TCG

Detroit respectfully requests that the Commission deny .A..meritech Communications' application for

a license to provide basic local exchange service in the service territories of Ameritech ~fichigan.

Respectfully submitted,
TCG Detroit, Inc.

By Its Attorneys
CLARK HILL P L.c.

Roderick S. Coy (P12290)
Stewart A. Binke (P47149)
200 N. Capitol Ave., Ste. 600
Lansing, i\fI 48933
(517) 484-4481

Douglas W. Trabaris
233 S. Wacker Dr., Ste. 2100
Chicago, 1L 60606
(312) 705-9829

Dated: June 24, 1996
L034389
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In the \1atter of the Application of )
.-\.\-fERlTECH CO?vL\ru~lCATIO?\S, INC.)
for a License to Provide Basic )
Local Exchanl:!e Service to A..meritech )- .
:vfichigan and GTE North, Inc. )
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-------------)

Case No. 1..,'-11053

TCG DETROIT, ~c.'S EXCEPTIO:,,\S
TO THE PROPOSAL FOR DECISIO~

p.~rsuant to the ~otice of Proposal for Decision issued on July 19, 1996, TCG Detroit, II:c

CTCG") submits the follo',l,.ing exceptions to the Proposal for Decision ("PFD") issued by

Administrative Law Judge Frank V Strother ("ALT') in this proceeding. In its Exceptions. TCG

responds or objects to portions of the ALl's PFD which it believes requires response. lCG's

response in these Exceptions, however, does not supplant its positions and arg'Jmems ccmair:ed i::

its earlier filed Initial Brief and ReplY Brief These Excepions must be read in concert '.\ith :::ose

earlier filed brlefs to properly unde:-stand TCG' s positions in this case.

ARGC:'-IENT

1. THE AU ERRED I.'i BASING THE GRA~TING Of A LICE~SE FOR
BASIC LOCAL EXCHA~GE ON THE ThlPACT IT ::\UGHT R-\VI 0:"\
COMPETITIOl'i IN THE ~l-\RKET FOR ALL TELECO~nlr~Ic.-\ TIO~'S

SER\lCES

The ALl contends that several orthe panies v1ew this proceeding too narrowly as involvi~g

only the market for basic local exchanl:!e service. The :\1.J asse:-ts that this oroceedin2 initiated
.., - ~ -'

pursuant to Ameritech Communications Inc.'s CAeI") request for a license :0 provide basic )0<:3. !

exchan\2e sef'vice , should focus on the market for all telecommunications sef'vices. not jl.lst on basic



L-..

local exchange ser·,;ice. The ALJ then contends that the "determining question" in t~Lis c:'.se :5

whether the market for all telecommunications serv'ices would be more or less competitive if .-i.CI

'xere "permitted entry" into the market for the full range of telecommunications services, and that the

result in this case should be one which would maximize competition across the "entire spectrum of

telecommunications" (pFD, pp 10-12) Based upon this "'determining question," the AlJ the:: finds

that granting a license to ACI to ::rovide basic local exchange ser-;ice would increase competition in

the marketplace for all telecommunications services. (pFD, p 23).

TCG subm.its that the ALl's perspective of basing the grant of a license for basic loc2.1

exchange on the market for all telecommunications ser-;ices mischaracterizes the proper scope of tbs

proceeding. rCG does not deny that the request for a license to provide basic local exchange

services may be considered in the larger context of its effect on the markets for other

telecommunications serv·ices. Indeed, TCG demonstrated in its Initial Brief how granting ..i.CI <:

license in this case might retard competition in the markets for basic local exchange and interL..i.T.-\.

long distance services. (rCG Brief, pp 10-27). Ho\vever, the "determining question" in a proceedir:~

:-egarding a liceiise for basic locai exchange is not its effect on competition in the marke~ aj] for

telecommunication serv·ices. ACI's request for a license to provide basic local exchar:ge se:-vice

cannot properly be equated \vith a request for permission to enter the mar:":ets ,or a;l

:e!ecomrnurjcation sef\.1Ces. In determining whether to gram a request for a license to ;Jiovice basic

local exchange sef\.ice the CorrJTlission must focus on the impact that granting a license ·.....cL:~d ha\e

;n the market for basic local exchange ser.·ices. 1 Therefore, the .-\lJ has improperiy expanded the

l In its Opinion and Orde:- which reve:-sed the All's \larch 18, 1996 ruling de~"yir.g the
interv'ention of various of the interv'enors in this case, the Commission stated as follows:



!OCUS of trus proceeding, and thus has improperly based his finding on matters 00t cer::r3J :0 :ssces

properly before the Commission

The .AlJ suggests that "permitting" ACI "entry" into the market for telecommunications

services ",,"ould increase competition in the market for these services. The record evidence in trus case

demonstrates, however, that the relationship between ACI and its affiliate Ameritech :\f.ichigan, the

incumbe::t monopoly provider of basic local exchange serv'ices for the past century, has a serious

potential for sigr.iEcam abuse which would impair true, effective competition in the markets for oasic

local excha..'1ge and other telecorrunurucations services.

ll. ACrS APPLICATIO~ FOR A LICENSE :r.-; THIS CASE SUGGESTS A
DESIRE TO AVOID COMPETITIVE SAFEGl'ARDS IN PROVrnC-;G
I:\TER-LATA SERvlCE R-\THER THA:\ A GENUL"1"E DESIRE TO
PROVIDE BASIC LOCAL EXCHANGE SERvlCE

In focusing on ACI's "enu;/' into the markets for all tele::onlll1uruca'Cions serv'ice, the AlJ

underscores a serious problem raised by ACI's presentation in this proceeding. That is what is ACI

really seeking to accomplish in this case through a granting of a license for basic local exchange'"! AC

represents in its Application that it desires a license to provide basic local exchange ser,:ice in

.-\meritech \1ichigan and GTE 0."orth's exchanges in J\1ichigan and authority to provide basic lo::a:

exchange ser.~ces on a resold basis ~ 3 of Application, ACT then states that it pians to offer its

customers "full ser.ice" options and provide "one-stop shopping" ser.'ice which would include long

distance, local and other sef\llces. ~ 4 of Application. A.ITleritech's wi~nesses during:

1"1 reaching this conclusion, the Commission notes that the scope of this proceeding
is narrow: Does ACI possess sufficient technical, financial, and managerial resources
a::d abilities to pro"ide basic local exchal1ge service to every person \vitrun the
geographic area of the license and \\iould it be contrary to the public interest to gram
the license'"! (Opinion and Order, April 10, 1996, pp 6-7)



cross-examination revealed :\'''l1eritech's real objecti'ie in requesting a iicense. :\.;rler.tec~"s ~::~~esr

for a license in this case is related less to a desire to provide local exchange service ar.d ~ore :0

attempting to circumvent the statut0f}' competitive safeguards for affiliates of incumbent monoply

Be!l Operating Companies in connection with the prov!s;on of interLATA ser.ices. As discussed

above, by "iev..i.ng ACT's license request as permission to enter the market for all telecommunications,

the AU appears to have expanded the scope of this case beyond what it should properly be focused

on. Consequently, the results of adopting his recommendations without any quaiif;cations or

modifications would have serious adverse ramifications on the markets for interLATA and other

services. In its Irjtial Brief and Reply Brie~ TCG pointed to evidence which revealed '.vhat ACI's

true intentions appeared to be '.\ith respect to its request for a license in this case. TCG demons:;-ated

that ACT was really focused on the market for long distance ser,:ices, and not on local exc~2.::ge

services. TCG argued that issuance of a license to ACI would be a vehicle in which to circumvent

the competitive checklist requirements for incumbent monopoly Bell Operating COl.lpanies :::n:erir.g

the long distance market. Attached to these Exceptions and incorponted herein are copies of the

pOl1ions ofTCG's Initial Brief and Reply Brief address trus issue (See Attacru'11e~t .\ and Att2.c:-uner.t

B, respectively). The .\1.1' s perspec:ive in this case of viewing the public interest \vith respec: to 2.;i

markets c;-eates the possibility of confusion and improperly expands the scope c.nd pote:1tiai :r:1pa-::

of:his proceeding. It is therefore ci"itical that if the Commission were to grant ACI a license iIi (-:is

case, which TCG submits would be contrary to the public interest, it should be clear as to wna: :i:e

impact of granting such a license would be on the relevant markets for telecommunication services

and that the Commission eXDresslv liTT'jt its fincinQ:s as to whether .-\CI ~as met the re(;uire:"::er.:sl.. __ ~

contained in Section 302( 1) regarding the provision of basic local exchange service orJy



Ill. THE ALJ ERRS ~ FL"\"DDiG THAT STATLTORY STRCCTCR.i.L
REQLTREMENTS ALO~E ARE SUFFICIE~T TO PROTECT CO:"SC\lERS
AGADiST AFFlLL\TE ABUSES

In his PfD, the All conte::ds that structural separation requirements contained in the federal

Telecommunications Act CF1.-\··), and the :'1ichigan Telecommunications Act C:'1T.-\·'). wouid

sufficiently safegtlard against affiliate abuse by ACT and its affiliate .A.meritech :'1.ichigan \:.,;ith respect

to cross-subsidization of ACI by :\.:neritech :'v1ichigan and discriminatory treatr.:ent by :\IT:e:-i:eci':

Michigan in favor of ACI over unaffiiiated local exchange providers. (pFD, pp 20-21) The .-\LJ

asserts that the separation requiremer.ts in these statutes would sufficiently ensure that .,i.C1 is a :f1"::::

separate subsidiarY, conducts all its transactions \vith .-\..meritech :'1ichiQan on an ann's :er:Q':h basis. -' - -'

and that such transactions would be rec:uced to writing. (pFD, pp 16-18). The .-\LJ :gnores :~e

substantial record evidence wbch cemonstrates :he opposite. ACI has failed to demonstrate thaI the

structural separation requirements. as impleme..-ned by ACI and Ameritech, adequately sa:eguc.rd

against affiliate abuse. In fact, the relationship and transactions behveen ACI and .A..rr.e:-itech has

heretofore shov"Tl that such abuses have already occurred and are likely to o.:cur, despite the existi:1g

statutory proscriptions against affiliate abuse. For example, and as is discussed more ~ily ceio\v,

ACI has already received in "loans" over 590 rr.iiEon from its parent company Ame..-i,ec:-: me~e>; er:

the basis or an oral alZreement. ACI provided no security to Ameritech for incurring ,his deb:. 2.~:

the tenns for repayment of these :Tlonies are unce:ined. (4 Tr 455-456). Hov.; c.::.n t;,c C0iT.~jssi()n

reasonably accept ACI's and the .-\LJ's contentions that existing statutory requlremenrs 2.... e s~l~c;e".:

to safeguard against affiliate abuse when ACI and .-\rneritech already appear to be vic!3.tir,? :;;ose

statutory restrictions") I



Severai independent expert \.l,;ltnesses in :;~is case explain why the separation rec.u;;e;;,e:,,:s ;::

the ~1T:\ and the FTA do not, i:1 and of themselves, adequately protect against potemiai a:-:ii:a:e

abuse bv AC1 or .A...TJeritech \Lchigan, TCG Detroit's expert witness Dr. Paul Teske: testified- -
Q Do you agree \.vith AC1 Witness Dunney (sic) that the

structUral separation and other requirements embodied in the
FTA \vill "protect consumers and ensure the gro\.vth of
competition?"

A, 0.'"0, I do not agree, :\meritech ~1ichigan, ACI's affiliate, has,
by its own admiss:on not met the requirements of the FTA
\vith respect to structural separation requirements, and it has
not obtained approval to provide in region interLATA service,
I do ;:ot see how AC1 can then assert that it has met these
same requirements or that they are sufficient to protect
customers,

(5 Tr 906), AT&T Communications of ~Lchigan, Inc, CAT&T") witness Cathleen ~f. Ccmvay,

AT&T Corporation's Regulatory :\1anager in its Central Region Government Affairs Division had

a similar opinion.

Q Was ACI formed as a separate subsidiary for purposes of
providing basic local exchange service")

A. No, ACI \vitness Julian states that "AC1 was created with the
expectation that any freedom from the long distance
(interLAIA) restriction of the ?vfodification of Final Judgment
(:\tFJ) would require that long distance service be provisioned
through a separate siJosici21ry," (Julian Vol. 4 Ir 55:::). He
goes on to Slate that [t is his understanding that the federai
Te!ecommunications Act of 1996 requires a separate

:Ur. Teske is an Associate Profess.x of Political Science and Public Managemern ofSlT\'r'
Stony Brook, where he specializes in political economy. He is also an Affiliated Research Feilo\v
with the Columbia University Graduate School of Business, Institute for Tele-InfofTija:ion. (5 T:
902'). He has conducted much of his acacemic research on state telecornmunications rezulation anc

, -
has \-vrinen a book and several anicles and other Eterature on t~e issues of state telecommunications
regulation and telecommunications policy. (5 Ir 902-903).
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subsidiary safeguard for the provision ofinterL-\TA ser,:ce b;;
a Bel! Operating Company ("BOC')

Q Are the safeguards of the federal act appropriate to protect the
public interest from the possibility of anti-competitive conduct
by A..rneritech in the local exchange market')

A. As indicated above, the separate affiliate safeguard in the
federal Act applies to the separat!on of the incumbent's local
exchange business from the interLATA business. The federal
Act is not directed at the situation presented to this
Commission by the ACI application, that is, the provision of
local exchange service by two competing affiliates, especially
when one of those affiliates is the incumbent local exchange
cOrT.pany.

(5 Tr 964-965)

AT&T \\itness Lee Sehv)lTI, President of EcononUcs and TecMoloQ""'/, Ir.c, 2.

teJecorrUTlunlcations research and consulting hm, also points out that the structural separatIon

requirements embodied in the FTA '.vould not adequately protect against anti-competitive cond'..lct

by Arneritech in the market for basic local exchange. \ir. Se!\\-}'n explained that the separate a:fiii2.t:

requirements in the FTA address the relatlonship between a Regional Bell Operating Compar~y

CRBOC") and its interL-\TA affi:iate, but they co not address what relationship or safe~-"::.rGs s~,oulc

exist \V'hen the inrerL-\TA affiliate, such as ACI, is also set up to provide "one-stop shopping"

(Dundled local and Lr,rraL,-\TA and/or imerLATA) scr,'ice. (5 Tr i85), Se;'",}n explained fur-f,':: :r:.:.:

Congress established these separate suDsici::.ry requirements in the FTA speci.tic2i!:: :0 pre';e:l:

RBOCs from exteridir:g their monopoly market pO\,,'er in the jocal exchange market into t::e ~ong

distance market, and that it exnected certain safewards to remain in effect fur three ve2.rs c,-"ri~,Q..... .-

\vruch the separation requirement would remain in ;;lace in order to protect ag::.inst ami-ccr:-:pe:it:ve

behavior by the :nc;Jmcent monopoly RB OC (S Tr 785-786, 812-813).



L.

IY. THE RECORD EVIDE~CE DE:\10NSTR-\TES TR-\T .-\C1, .-\.'rlERITECH
:\lICHIGAN AND THEIR AFFlLL-\TES CAN STILL C~DERTAKE A:\T1­
COMPETITIVE BEHAV10R TO G..\.IN .-\1'" C~r..uR CO:\[PETITIVE AD\'.-\.'T.-\GE
I?'i THE :\l-\RKET FOR LOCAL EXCHA;\GE AND OTHER
TELECO:\1.'rl1j~ICATIONSER\lCES

The .;\1.J bases bjs recomme:1cat:on to grant ACI a license ir. part on the grounds t:-:at

statutory proscriptions against anti-compet~tive behavior exist :wd that he does not belie';e it ;5

reasonable to assur"e that ACT or its affiliates wouid 'v101ate these statutory pro'v1sions. (PFD, p~ 15-

1S). In making this determination, hov,;ever, the ALJ failed to consider the subsrar:rial record

eV1dence in this proceeding 'xruc~ demonstrates the great potential for ami-competitive condc:c: 'cv

..-\meritech affiliates, despite the existence of these statutory prohibitions and the bstJr:; or trle

transactions to date bet\veen ACT and .-\mer.tech which underscores and affirms these concerns.

TCG Detroit \vitr.ess Dr. Paul Teske testified as to the significant potential for ar,:;-

competitive conduct by ACI and .-\meritech:

The parent monopoly f.rm has an incentive to provide ar. advantage
to a new competitive affiliate venture, and no structural separation or
policing policy can be expec~ed to completely prevent such behavior.
1:1 adc::ion, in a sircation in which numerous affiiiates exist, such as
the ir:terrneciiary role played by /vneritech Infonnation InC:ustry
Se~yices (.-\.IIS), which would be the ac:ual provider of A..rnentech
:\flchigan services to ACI, the potential for anti-competitive behavior
;:0 gain a compe:itive advantage is increased.

(5 Tr 907) Dr. Teske, as well as other witnesses in this proceeding, pointed :0 numercus :yyes or

ami-competitive behavior which the .-\.t:,emech affiiiates couid undenake, en2.blii:~ rhe~ to ~2!r. :::":
~ -

unfair competitive advantage:o .·\....neritech and impeding the e:nergence of comperit:or. :;; \b::t:g::::.

A. There Is A Significant Potential For Cross-subsidization By Amerirech
Of Its Affiliate ACI

s



Tile record is replete v,itn evidence indicating the potential for cross-subsidizaticn of .-\CI 1:;y

...\.rneritech. Flrst, AC1 represents that its parent Ameritech will be providinQ the full financial ':::ac:'::r: C7

to ACI and stand behind its financial obligations in order to get its operations running and to provice

scf\ice to e3ch person requesting sef\'ice in the temtories which it intends to serve. (J I, 399-·~OO,

~4 8 and 11 of Application) ACI also states, that in doing so it \\-i11 not encumber or pledge any 0:-

the assets cf.-\mer.tech's local exchange operations. (3 Ir 400,4 Tr 423) Patrick Ea-dey, .-\C1's

Vice-President of Finance and Administration, testified, however, that he does not know whic~,

financial assets of.-\meritech 's local operations will not be pledged or othern:ise enCLIT10ered, (j T,

423), or \vh2.t financial and managerial resources \vould be required to provide ser,.:ice to each person

requesting serv'ice in the \.1ichigan exchanges to ....vhich the requested license pertains. (j Tr 4: 9) .

.-\1though t:'1e .-\LJ was astonished at \.fr. Earley's lack of knowledge regarding .-\Cl' 5 operat:o;:s,

(pFD, pp 8-9), the AU apparently did not find this ignorance of sufficient concern to de~ermirle th2.t

ACI lacked the management resources necessary to provide basic local exchange serv':ce Howe';er,

\fr. Earlev' 5 iQJ10rance as to ACI' 5 ooer:nion' 5, a;-.d the unsettlir,Q historY of the financial transac:io::s
., - • - .I

between .-\(1 and .-\.rneritech to date are suf.ic:e:-,t cause for :oncer:1 about ACT's anc :\..r:ler:,ec~" s

ami-comperirive beha\;or, demonstrate r.O\"v· much of a potentia] there is for anti-competitive

behavior by :\meritech and ACI.

For exa.:nple, :\tfr. Earley tes:ified tna: A.meritech Corroration had already '·\c3.1:-:.:l'· as of t:-;e

date of his tes:imony, approximately 590 million i;1 irwestmer::s to AC1 (-+ Ir 426). hO\',eve:-, :\fr.

Earley could not identify how much of that investment is related ,0 prov'iding sef\'ice :n :\fichig?r..

(4 Ir 449). ?'ior could he identi±} whether A.meritech had a maximum or fTljnjmL:r:l financial

commitment to AC1 or ho\v much of .-\meritecn's financial commitment would be targe~ed tC 10c3.]

9
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exchange senice versus long dis,ance service. (4 Tr 440-441). Irldeed, .-\meri~ec:t' s cZi'.a~ier

approach to funding ACI underscores the potential for cross-subsidization. Durl:lg cross-examina::::: n.

of\1r. Earley, it \vas discussed that all of the money which was being: provided bv A.Ineritech to .-\CI

to date has been in the fonn of unsecured debt, and that these monies were provided pursuant to an

oral aoreement orJv no \I,;nt,en document which describes terms and cor.ditions of these loans 'xa5
::: -

produced. (4 Tr 455). This may explain why ~ir. Earley could not identify what the tenns of these

loans are nor what the payback period is. (4 Tr 456). lYir. Earley also restited that the S90 mijjioi:

of charges incJrrec ro date by ACI ';...as split oetween direct versus non-direct charges. However, he

could not idemify the split between these charges. Important for the COi11J.l1ission to also consider

is that ACI did not produce with its application in this case any documems, including an an:;c;al

financial statement or balance sheet, which might help to identify the split benveen direct versus non-

direct charges. (4 Tr 426-428). Apparently, the ALJ ignored this evidence in makirlg rjs f1ndiIigs

TCG Detroit Vvitness Teske's testimony encapsulates why these affiliate transactions cet\'.e;;i:

Ameritech a:1d ACI are cause for concern:

Q What statements of ACT witnesses contirm that there are r:o
checks on the transfer of resources and 2.ssets oet'.ve;;:1 ACI
and ..;mentech \-iichigan'J

A. ACI witness Eariey states in cross-examination :h.lt some
expenses are not being incurred directly by ACT. but rather are
being incurred indirectly. (Ir. at 425, In. 1S). He idemif!es the
expenses being incurred indirectly as "the time for various
suppon groups that may be happening throughout ..;meritech
that are capturing that time and cross-charging it to AC1."
(Ibid). In contrast, \1i. Earlev states that ACI is direc:lv. -
incurring the pa\Toll for the "200 or 200-alus dedicated_ .... I

employees·' of ACI. (Tr. at 425, lns. 15-17). He later states
that ACI has no employees ·'at this point." (Tr. at ~51, Ins. 5­
6) In combination these statements suggeSt that :·\rneritecn

10
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~Lichigan, or another one of its affiliates, have employed more
tha.."'. 200 people solely as a resource for AC1, and in addition.
are providing support from other Ameritech Mjchigan
person.!1el.

~1r Earlev states that the total amount of chanzes incurred to. . ~

AC1 to date is approaching 590 million, but that he doesn't
"have a s;Jlit of direct versus non-direct" expenses. (Tr. at
426, Ins 3-18). In addition, he states that the internal
management reports supported by the underlying detail
needed :0 identify the directly incurred versus the indirectly
incurred expenses were not provided in ACI (sic) Application.

Q. Can you explain whY these statements are a cause for
concern?

A. Yes, First, \\hen read together, it is my opinion that ~1r.

Earlev has stated that cross-subsidies from Ameritech
\1ichig3..l"1 ro AC1 have taken place, and continue to take place.
Second, he states that not only is he, as Vice-President of
Fi::.ance for AC1, not aware of their magnitude, but that t~e

irJormation needed to identifY the magnit'Jde of the transfer of
expenses incurred by ACI and absorbed by Ameritech
~1ichigan has not been prov1ded to the ~1PSC in ACT' 5

Application.

Q Are there other statements of ACI w1tnesses that cause
concem about the affiliate transactions between ..\.rner,tech
\1.ichigan and ACl?

A. Yes, \1r. E2Jley states in cross-examination that AC1 '''..viil be
acquiring assets in numerous fashions, either directly or
indirect:y" and that "up until that time we do stan ser,..-ic:ng
customers there may be an occasion where we acquire them
on an indirect basis." In addition. :\1r. Earley states that ACI
has been funded by .A.meritech in the amount of approximately
590 million on an unsecured basis, and that "in excess of 95"
of this amount is debt. He states that first, there is no \\/fitte:1
agreemem to rer1ect this debt funding, and second, that the
time period for payback of the debt is unspecified. (Tr. at 455,
In. 6 to 456. In. 23).

Q. Please explain \vhy these statemems are a cause for concern.
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A. ?'vIy understanding of~fr. Earley's statement regarding asset
acquisition is that ACI 'Will acquire assets "indiredy" through
the mechanism of having Ameritech l\'fichigan incur expenses
to acquire assets for the use of ACI. This is a textbook case
of cross-subsidv, and definitelv eradicates anv notion that
Ameritech \fichiQar1 and ACI are operatinQ as seoarate
affiliates \fr Ear:ev's statements reS:!ardinQ ,he rundinQ of
ACI tnrouQh ,~eritech .\iGchiQan debt without a written
agreement, or any clan to pay back the funds, classifies this
arran\lement as more of a \lift than a loan, or other bona fide
financial arraI~Qement ACI is a separate affiliate of Ameritech
?'v1JchiQan only in form, but not in practice. Of equal concern
is the appearance that ACI's executive officers are oblivious
to the need for the separate affiliate transactions between
Ameritech \Gchigan and ACI.

(5 Tr 911-913) (Emphasis added)

B. The ALJ Erred In ~ot Recognizing The Significant Potential That
Ameritech Michigan Will Discriminate In Favor Of Its Affiliate ACI
Over Other Competitors

ACI states that it intends to pro\ide basic local exchange service on a resold basis, and as ACI

witness Teece adrrjts, it is likely to purchase such services for resale from its affiiiate ,-\me:"itech

?'v1ichiga.'1, (3 Tr 203). ?'vir. Teece's adrrjss:on demonstrates that A.meritech \1ichigan is ca;::able and

willing to discriminate in favor of its affiliate ACI over other basic local exchange resa;e providers

a.'1d thus wouid anempt to seCtlre ,-\rneritech' s dominance in the basic local exchange r.',ar:-:e:, as ',','ell

as use this leverage to gain a compe~itive advantage in the market for "one-stop shoppir.g" o!":l1r,c:e:

local exchange and lnterLATA ser,'ice. In his PFD, the .AlJ did not consider the subsea::,;:) ~eco,d

e\idence which shows the inherent incentive by Ameritech ?'vfichigan to discriminate in I2.',C: .Jr- ACT.

nor the apparent lack of adequate means of monitoring such preferernial treatment ~\' .-\CI For

example, :\CI wimess Julian admined that they have no plan in place to determine whether it is in t2.c:

gening bener service from .-\meritech :\Echigan than another unaffiliated carrier so as to ~nS\1,e i!cn-
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and ability to provide services :0 o~hc; 2.fflli3.~cs at more favorable rates, te:-ms, and conci::cl'.s, 2.t

better quality, and in a more timely manner than to unaffiliated competitors:

Q Could A..merirecn and its affiliates gain a competitive
advantage through the pro\1sion of services at more favorable
rates, terms, a;;d conditions, at better quality, and in a more
timely fashion to its a:Tiliate ACI than to an unaffiliated
competitor?

A. Yes, A..meritech has an incentive to provide services in a way
that discriminates in favor of its corporate sibling. This is true
for a broad r2.!1ge of critical services and functionalities that
AC1' s compemors require, including interconnection
arrangements, unbundled network elements, number
portabllir:; serv'ices, anc accesses to databases. :';on-service
advantages can also be provided to ACI. For example, the
assigTlr::e:n or" .~.Jnerirech personnel to ACI trar;sfers valuable
exper,e::ce ar,d k..:lo\',;leege of .-\.rnerirech' s business operations
to ACI. Although nct all of ACI's officers came from
.A..meritech, about 40% cid come directly from Arneritech to
ACI. Fur-her movement of personnel oenveen the two
affiliates creates the ve,:,..v' real possibility of inappropriate
information sharir.g.

(5 Ir 908-909).

C. The AU Erred in ~ot Considering Evidence \Vhich Showed The Significant
Potential Of Ameritech Lenraging Its 2\-Ionopoly Power To Exploit :\Iarket
Segregation And Impede Competition In The :\Iarkets For Basic Local
Exchange And InterL-\.TA Serrices.

ACT's affiliate relationship ,,,,'ith Amenlech \fichigan and its status as a duplicate a:7iLare

pro\ider of!ocai exchange (as resold or facilities-based) and imerLAT.-\ serv1ces raises s~ecial crcss-

subsidization concerns and contributes to Ameritech gaining an unfair competitive advantage in the

markets for such services The .-\LJ states that 2.dciitional safeguards a:-ld conditions or: a lice:-.se tor

ACI would be unnecessary and burde::some on ACI. TCG cisagrees The gra:1ting or a lice:1se to

13


